
Yeas and nayscalled fo:r, en passit.:g the hill ta 3rd reading 
stood thus: 

Yeas: Senators, Bagby, Bourland, Brashear, Durlescn, 
Hogg, Jewe1tt, M-cKinney, McJ.~ee1, Miller, Navarro, Parker, 
Robinson, Wallace~ Williams1 a.nd Willian1SOJ::.·~·15. 

Nays: Senators Grimes and Scott-~·2. 
Carried. 
A bill t.o amend an act concerning d~vorce and aHmo:ny. 
Senator Wallace moved ~o strike out "t\VO years" and insert 

"one yea:r." 
Carried. 
Senator Hogg moved to insert. after "husband" 12th line, lst. 

section, "shall be taken in adulte;ry." 
Carried and bill referred to Judiciary committee. 
A bill to organize t.o the county cf U pshur--on report cf 

committee on Cour..ty Boundaries. 
Senator Scott moved to re,ject the report. 
Carried. 
Senator Bourland moved t.o lay the ·;:>ill on the t.abie. 
l..ost. 
Senator Scott offered the followmg A!nend.ment: 
After the word "point" in 8th line, 1st section, strike out the 

word "opposite" and insert the wo.rd.s "one :tnile west." 
Bill and amendmen~ referred to Select committee-Sena­

~ors, Scott, Bourland and Navarro. 
Senator Bagby introduced 
A bill :requiring tae county of Titus to pay a portion of the 

debt of' Red River county. 
Read 1st time. 
Senate adjourned until Monday 9 o'clock A. r:i. 

SENA.TE CH.AMBER, ( 
M.oNnA:lf, April 20, 1846. ~ 

9 o'CLO.OK A. M'. 

Senate me\1 )?Ursuant to a.djoumment--i·oU called and a quo­
rum present. 

.:ournal of the preceding day was read. H-\17.d adopted.. 
Senator Scott, Ch.BJ.rm.au of the G11:u.mittes <'Ill Enrolled 
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BffJ!, reported that the committee had e:iraminerl the foUowing 
bill which they find correctly enro1led, and the same baa 
\leeD presented to the Governor for his approval-~. 

An act to organize the militia of the State of •rexas. 
Senator McKinney, Chairman of the Mmmittee on fatem&l 

Jlnprovements, to whom was referred "a biU to establish tbe 
(lentral Railway Company" made the fo1fowing report: 

CoMMITTEE RooM, ? 
April ;;6th, 1846. i 

1}) the Honorable Edwu,1rr1 B'(j,rleson, 
President ;pro tem. of tlze Senate: 

The committee on 1ntcrnal Improvemeni:, to whom Wt!.$ ire­
(erred an act to establish the Central Rail 1load Company~ af­
ter duliherating thereor:, have instructed met<.• report. 

That while they deem it a duty of the State, to give cwery 
jwlt cncouragenrent to parties to engage in objects of fot.eir:M!i 
lmprovement 01' other laudable enterprise, at the same time, 
JOllr committee are of opinion, that due eare 1wd l,"egard to 
\be c011'..lm0n interests of every citizen of the Sta.te should °l'::e 
observed. and preserved sacrediy from every e.ncroachment, 
.ud that no charter of incorporation should he granted to 1nlY 
Company, by which the interest of others could by possibility 
Le ntfected. The provisions of foe act, are sucb. a.s in the 
opinion of your committee would confii<::t with the p;rovisiQ;raG 
of the Constitution, and if passed would give to other clt.fa.e:o.F> 
)2st cause of complaint. 

Your committee having learned that any modification ot t.he 
pro~isions o~ the act, by which it woul~ be deprived ?f tho c)!P 
}eet10nahle features referred to, would destroy all deme on the 
part of' the pai'ties seeking its passag~ would respect.fully il:'e­
port the biH to the Senatet and request to be discharged from 
1'arther consideration of the subject. 

THOS. F. McKINNEY$ 
(Jl;,r.tirmrtli. 

On motion, the 1·eport was adopted, and bil:1 re,jeeted. 
On .motion of Senator Bagby, Senator vYilliams wa4:1 rtrlded 

to the committee o:u Claims and Aocounts. 

ORDJ~RS OF THE DAY~ 

A. b.ill to pro"\fid.e for closing the businesm illf foe late W a:z 
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a.nd l\'.l'.arine departmenf:---on report of Judiciary committee re­
commending amendments-being special order of the day. 

Amendments adopted. 
Senator Wood moved to lay the bil! on the table. 
Losl;. 
On motion of Senator Parker, the bill was made the .special 

ordcl' fo1· "'Wednesday next 12 o'clock iw. 
A message -.v.as received from the House, transmitting the 

foHowing bills: 
A bill supplementar.y to an act to provide for the election 

of Representatives to the United States Congress, 
A hill to req.uire the counties of Polk and Tyler• to pay a 

portion of the coun.ty dab~ of Liberty county. 
A bill to i;equire the counties of J~a Vacca, De Witt, and 

Gi.iadalupe, to pay 11, portion of the dehts of the count'tes of 
which they a:re composed. 

A hill regulating the office of County Trea.surer. 
A bill requh-ing the County Surveyor (If Liberty aount,y, 

tC1 fo1·nish the County Sm::.veyor of' Tyler county, with u map 
of the sm·veycd Ianili> in the county of Tyler. 

A hill requiring the county of Grimes to pay a portion of 
the debt of iVIontgome:ry county. 

A bill to provide for the publication of the laws of the State. 
A bill to au,thorize Inglis Oliver to i·eside permanently ill 

t.ha St.ate. 
Joint I·esoiution granting the Hon<mible John. Hemphill 

leave of a:bsence from foe State. 
A bill, to prohibR n'e'e :negrces from setiiinB' in this St.ate. 
A hilJ to. provide for the transfer of records of adm.intrator::;, to 

new counties. 
A bill t·equiring the Courts of the county of Tyle:r, to be 

holden ('.Lt Tc()wn Bluff in said county. 
A bill regulating elections. 
A bill requil'in.g jµrjes in certain criminal eases, to a.s,qess their 

fine to he imposer! or fo0. punishment to be i&flicted. 
A bill organizing County Courts. 
All of which. originated i~ the House. 
Al.so the foll.owing bills, which originated in the Senate, 

having passed ~he Jfo'U.Se ~ . • • . 
Joint resolution authOl.'1Zli1g plaintiffs or defendants or thBJr 

agants, to file fa the Supreme Cb'Ul't, briefs of t.b.eir eases, which 
shai.l be taken. :~2 1>--n .app1".ttra,,nic~ 

A bm· to, autb.orizt~ the Governor to demand monies due tha 
State by the Government o:t' the United States. 
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Joint resolution granting permissiot, to an <persons vv.ho pe­
tition the Le&"islature for relief, to witt.draw thel:r voucher<i. 

And th11t tile 1-iouse had concurred in the amandments of 
tbe Senate ~o 

A hill to provide for fixi·ng the county seat of foe co1~:::i.ty of 
Grimes; and 

A hill to create the county of Navarro. 
And had refuse cl to concm- in the amendments of the Senate to 
A bill to declare what officers sha.E g.i:ve ce1't:hfoa<::es of 

election, in Senatorial Districts composed of more than. onu 
eountv. 

And had appointed Messrs. Willie, Gmett., and Noh1e1 a, 
commit.ten of conference on the 

Bill to authorize Ci.lief Justices eiect3C1 on the fil'St :Wfonday 
in February last; to co;a.tinue in office unti1 their successors al'e 
elected. 

And h::td adopted a reso-Iuticrn cf the Senate, appointlng a 
committee fo1• the. purpose, of collecting all official se<.cfa of thu 
late Republic of Te1ras, and to destroy the S&'IJ;e--~.filt\SS~'S. 
Swifl, Saddler, and Smith of H. said committee. 

Senato:r Phillips, one of' the commit.tee on the Judiciary, 
made a counter :report from the ma.jority of. the committees on 

A biU to legalize the surveys made in Bexar county by the 
Surveyor of Bastrop cmmt.y. 

CnMm:r'i"FJ.'l Ronn, ~ 
Ap:r.U 18th, 1816. ~ 

1b tlte Hmu;rable Eili;;.-'t.1~d .Burleson, 
President pr.a tem. ef t.lu: fhm.o.t.e: 

The unde1'Signed, one of the <:onunittee on the Judlcia'ry, to 
whom was :referred an act to legaJiz~ certain: st;:rwoy.i:; in lwxar 
county, made hy the surveyot'l:I of Ha.strop eount.y rlis:;enting­
fror:n the opinion of the majority of the connnit-tee who teev:i;n;.. 
n_iend the passage of the bil4 de0ms i.t ciue to himself, 1,n as­
"'1~n the reasons that iuduca him to maintain tht:1 po<'ition he 
has assi1med. 

By the ca·otion of the bill; it; will ha sesn at once, tJiat the 
proposition fs to 11u1.ke legal what the exililtfog- Jaws. have lltl!i 
recogJJiz~d ss 1ega1. From ;;l,!is fact, the ilb.!lei"Signed had l:'ear 
l!On to believ:e 1:hat at letwt afl'lt'J'.rct~e, if nat ii l:lingle reason or 
lll_'gument would bG. offerHd in favoi· uf tho pa~agio 0£ the 
b!ll; thig however ht;,a not hcen dona-1he hi n iii .repo:r.ted baek 
to the Hon. Senato .fi.;.P.J it~ favomhle a-etio.n, with the most re­
ptrgnant. fta.ntispleee, bearing the impress of it-a tml!onJ:iti.t.utio.u-



a.Uty on its fa.ee. without a single comment on its nature and 
merits, or the propriety of its passage. If its aspect was prs. 
possessing. or even if it purported to be in conformity with 
law, such a recommendation might not be considered un.miual. 
But when the reverse of this is the fa.cl; ~he report impliea 
great confidence in the influence of committee ::-eoommenda. 
tion. and extraordinary reliance on the implicit faith of Sena­
tors. Yet such is the report, and as such it has placed th 11 
omw on the m1dersigned of proving a negative, instead of an­
swering the arguments of a positive proposition. Tb.is though 
unreasonable and contrary to all established rules in simillll' 
eases, is yet no very difficult task in the matter now nuder con* 
side ration. 

I have said it proposed in its caption, to legalize what ii 
acknowledged to have been illegal. This acknowledgme11t la 
founded on the se\'eral statutes of the Republic of Texas, passed 
at different times relati\ve to the Genera~ L1md Dfiloo, u.ntl the 
public domain. The :first in the order of time., win be found 
on page 216, Laws oi Texas, first sessicn, section 13. The 
act was vetoed by the Prasident, but passed by a wnati\.ntion­
al majorit-y on the 22d December, 1836 •. It gave t.h-e Surveyor 
Ge::ieral in each land district, vii.th his deputies, te-tritt:J1iul ju­
risdiction only, and made them subject to the instruetioru: that 
might be furnished from t!me to time 'by the Commissioner of 
the General Land Office. Before this act went into tpere.tion, 
a. second faw was passed during the same session of vongrcss, 
which was also vetoed and. passed by a constitutional m~jority, 
an the 12th June, 1837. This act left the ~a:1ddistl'ic'ts thcsnme. 
and in the 13th sec.."tkm, as will be seen by 1·efel'ence ro page 263, 
liit session, gave the Surveyor General of each district, with 
his deputies, territorial ;jurisdiction,. still su~ect to instnu::t.ion:t 
of the Oommission.e1· of the General 1 .. and Office. Before, 
however, thi.'l last act went into operation. both acts were sug. 
pended. by a third law passed at the 2d. session of Congress, 
elated 3Dth September, 1837. During the same session, a 
fotll1;h act was passed en the 14th December, l837. 1u the 
9th. section of this act, each county} was ::nacle a land district, 
and a Snrvey!'.Yr Genru-al appointed fo1· the sa.."Ue, with the 
same territorir:tl:jurisdictfon, and with authority t,o appo[nl 
deputies in his dis:i:l'iet,. the former still s11h,ject to the instruo­
tiOns of the Commissioner of the General Land ().$rJe, and the 
latter to those (;.f their ptfo.cipal. This las~ act, fonucd the 
main bas1s of all action relativ~ to the ltH .. 1,ition and survey of 
public lands. fa tlld not in terms. repeal tho other acts 



on the same subject, and hence oust be construed as a 
modi!foation of the one passed 30th Bepternhe:r, 183'1. It. wm 
be observed, howevert that each county is made a land dis. 
trict by the act last passed. It wm also he observed from 
the brief review of ~he several acts, that the Surveyors Gene­
ral with their deputies, were uniformly made territorial offe 
cen. Out of their respective districts, they hail no official a:u0 

thorlty. A Surveyor. General for the county of Bexar, could 
no morfl perform an official duty relative to Iand ill th~ tlistrioi 
of N acogdochest than a Justice of the Peace or a Constable 
1n and for the counf.y of Nacogdoches could exerc1se hfa juili0 

ei<il or ministerial :functions in the county of Bexar~ and vice 
versa. The exercise. of the franchise was limited to the par0 

ticular district. -What was done therefore, by any SuMTeyor 
or hh> deputy cut of his territorid limits, was done not iu his 
afficiril but private capacity. The acts done out of the,d.istriet. 
<:an be considered in no other light than those cf privai e indiw 
viduals; and they had not the sanction o±' crucial authority un8 

der the law. 
This is acknowledged by the caption of the bill. It hi now 

proposed to clothe them with official authorit.y1 or in other 
words to legaUze and make valid, t'tcts that by the laws in 
f'orce when they were done, were officially ilkgal and invalid. 

The first r1uestion tilen is, can this be done at all? If fros the 
second question will. be1 can it be tlone in the form of the bill 
recommended by a. majority of the Jutliciai'ST commit~~e1 

In discussing the first question, the Hon. Senate wlli notice 
that the admowledgment of the cffidal illega.Uty of the aeti, 
admits the proposition that the aets done, gave rise to no 
rights. Jr the acts origi,nated rights for· the ~njoyme:ut of 
whfoh there was :uo remedy, a la.w rndgh~ now be passed ~v­
ing a remedy to evo/.ve those rights from their' inert .and dol'­
tnant state, bring them to Hfo, and place them in a position to 
he en,joyed. Such e law would he oo:::widered :ae remedial 
<>nl y, and not particuiarly objectionable, because :retrcspeeti.ve. 
I~ fu~t, it wotrld not be retrospective in th.e sense o~ the Con­
stitution, inasmucb ~ it would operate only pi'Osp~i~·ely. oo h 
might be resorted. to us a remedy to aetmre a ~~W/;l.1tlJ right. 
But this is not the eas~ as proposed by t'hc b:ill. It J!l'O~OO 
to create rights which never existed. The location ani:hu::vey 
-0f land as made under the cl.rcumstaucss at.ated in the bin, 
created no r:ight fa ru:i.y specific Ian.d t&,at was situated i."..l lie:it0 

llr county. The GU'f.l.C:'s.of tho certiflcat!*i hail the aa.n::~ tights 
before, as aftc~ th.a foe:rtim:w and. !:TI.ll'Vcya. Thc.ir ,p®l'd:m in th~t 



respect wa"I not oh:angetl~their :rights were neither increa~ 
or diminished, nor were they altered in form. The bill propo.. 
11es then, the creation of an equity right in specific land ht Bcxa:t 
cormt.y, in favor -0f certain persons unknown, and that this right 
shall be deemed to have legal existence so far back as they rnafi 
please-, though "the memory of man runneth not to the contrarv i 

fo:r it gives no dates an.d assigns no specific peritJu. Fo~ aught 
that appears o::i the face of the hill, the surveys and 1oontiotl.9 
may havo been made previous to the revolution, m.' if ma.de 
si.ncc, after closing of the Land -Office by the Consvlt~1tion, Ot' 
dn:ring the suspension in 1837. But i;inppose ~1 time ':tpecified 
which is past: the BilI of Rights:, a.rticle lst, decfar-cs that ''no 
re.troo.ctive lu.w; or a,ny law impairing the obligation of con. 
tracts shall be made." This clause in the Constittition, in th0 
opinion of the undersigned, ls directly vioiated. hy tho terrns of 
the bill. I.ts very ol;>ject is retroact:lon. This cons1J!:utcs im 
chief value in the estimation of its friends; .Sil·i.ke o.ut t31c retr(}. 
active po1·ti.on o'.f the bill, and nothing is left; deprive it of e.U 
retroaction, and what is now urged with so mu.ch ~.ru:iefy, and 
hy su:cb strong ttp}Jeals to onr sympaf:by, and J mig11t add 
without any argument to convince the judgmen.t>.s would at 
once be <U:sctiitl'ded a.s worthless. 1ts he&ntv consist8 in im 
:i.-epu.gnant deformity. On this point the;•e cc;i,n be :n:o ;rni.stake; 
yet this bill, bearing the mark of its u:.i,constitntiomt!it,y in its 
caption, is reported back aud rMom.men<l.ed fm' the favorable 
action of the Senatet ·without: a.n argument, 01· even Qn apolo-
1r:;y. But .it is retr()spective !n the sense of im,JJa.irlng fa,~ obli­
gatfon of cont.uacts as well as :retroar.ti.ve. It was i:mpposed 
that this o~jection. was obviated by tho p1·aviso whieh WWI 
adopt.ed. On a 0'11it:ical examfoati.on hcwe,r.or of the proviso, 
it wiH be -found insufficient in cases cf conflicting :r~g'bt.. Too 
proviso embraces 'thosp; ca~<"S only where lo0a.tiorts and actual 
.<1urveys have been tm.'lde in Bp;x::i,r et111nty, It maikel!J no pro\· iiiion 
for the case of a loea!:ion only. This is the klgal eonstruc~ioncf 
the dause; \\·hen the unr'!ersigr1.erl. proposed an a:meudmorrt to oh­
yiftJe this 0h,jectfon, it was resisted on the "<el'J' grournl that no 
."'espect should be pHid to locations simply Thio broad ground 
is assumed, that the first m11'Vcy ~bcu.ld J:::okl !!:h0 lar:d, without 
l'C6'<1'fli to Iegallt:y of locntion, or any rights thfit may h\t\'c ac­
cnwd und-e:r h. Th0 a1·gumcnt fo con1rnitte1~ t>,<'SrnnJici two-p<>­
s:itions, to neithe:r of which can tho nndersigned agi,'ee; ·first 
that a location or fan.it thnt 1n Eeb:UI' cou,n.i;y,. bv appli~­
rfon to a ·Slll'YeYor of' ~an Augu;,;tiui; county, '\V~ultf originate 
an equity :right to the land in B~xar c1;trnty; fetund, that a le-



gal locu.tion in the proper county, without an actual survey, 
would originate no right! With regard to the first position, it 
is 01aiutained by the undersigned, that a location and survey 
of the public land, not made under the authority of law~ is as 
though it had not been mu.de. It is a blank, and can draw no 
prize. As to the second proposition, a Ideation made by vi:t­
tne of' a genuine certificate, made in conformity with law, 
gives an equity right in favor of tlhe owrn~r of the certiiicate 
to the specific land designa.ted in the calls of the entry. This 
equity right arises on ihe contract made by Government with 
\he owuer of the certificate; a law divesting that :right, wontd 
impair the obligation of the contract and be unconstitutional.. 

But the bill is unconstitutional in anoth~r point of view. A:r·· 
ticle 7, section 24, of the Ccmstitution ot.· the State, declaxes 
that every law enacted by the Legislature shall embl'a,ce hut 
one oqject, and that shall be e1-cpressed in its caption. By ref­
erence to the caption, it will he perceived that the object 
there expressed, :ls to legalize "certain surveys in Be:x:a:r cou.n~ 
ty, made by t'he surveyor of Bastrop county" Let us now ex­
amine the hill, and see if this one object is carried ou.t in the 
body of the bill. 

The fil'st section r,eads thus: "Be i:t •enaJeteci, by the Legisla­
ture ot the State of rrexas, That all surveys and locations of 
land made by the Surveyor of Bastrop county, which proved 
to be in Bexar county, &c., shall be valid." 

The "certam surveys" then prove to oe "all su:rveys" and a{! 
locations. Here is an addit-ion distinctive in its characte1· and 
in itt:J technical app1icatiou to land, tctaHy different fro.m a 
SUr\•ey; nor is this a11-such a location made by a :person in. 
BasLrop county, au 1and 1yi.ng in Bexar county, if not coDZflict­
ing with a location and an actual survey in Bexar coun~y, 
must be "valid" while its "validity" may be at varia.n:ce and. 
come in. conflict with a valid location made in. Be~ar county, 
rmd nullify the Iatte:r. The body of the bill then adds '''loc<i.­
~ions" which are not embraced in the caption, and proposes to 
tllegalize legal 1ocatio.ns, whil~ the caption proposes to legalize 
only those su1·veys that are illegal. . Again, the "cert11;m 1J'lli'·· 

Ve~s" are easily iaentified, not inO,eed in the oydinary rnorle by 
reference to the name of the original grantee of' the certifi­
cate, the ciass, the numbe1', w'here issued, whether recommen­
ded or rc.ot as genuinP, whether made under certificates 01· not; 
?ut they are indentified and moRt palpably held up to t)le 
rnspcoti.nn uf the :S:911crahle Senat::: as conrptlsili:g "al/;t' 
that arc iUc{ffll. ln this cvnsist.s iheii· ctirtaint;;\. In ·vo-
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ting them valid therefore, we vote with full knowledge, 
11.lld cannot be deceived. There is no danger of inflicting any 
benefit on the innocent owner, of a legal survey. That is 
most judiciously avoided. But 1l1c body of the bill does not 
mop after legali~ing these certain "suncys," and illegalizing 
what may conflict with them. It proceeds to prescribe new 
duties fo1: the countv surveyor, and for the Commissioner of 
t.he General Land Office, hitherto unkno\,·n to the law. The 
county surveyor is required to map said surveys without re­
garding the certificate or usual calls of an entry, or the cor­
rection of the work, or the connexion of the surveys. This 
last cannot be done without:. ac'.ually running the lines. The 
present law makes it the duty o!' tlic county surveyor to con­
nect the work in each county. That law is suspended by the 
bill in favor of this special •·class'' of "certain surveys." The 
Commissioner of the General Land OD!cc is also required to 
issue patents on 1l1cse surveys without any connections, as in 
ordinary cases. The inc\·itablc results on the passage of tho 
bill, would be confusion and disorder in the land office at Bex­
ar, and also in the General Land Office at the scat of govern­
ment. If then the bill be unconstitutional as the undersigned 
believes, what is proposed by the bill cannot be done. This 
fact is a sufficient answer to the second question. If this 
cannot he do~ie at all, it cannot be done by the present bi!~ nor 
by the bill however it mav be amended. 
·The hardship of the cas·c has been s!rongly urged as an argu­

ment in favor of the passage of the bill. For tlic Legislature 
to shape their action under the influence of such suggestion, 
would be to assume a judicial attitude on the part of this 
body. The State government is divided in1o 1hrec separate 
branches, the Legislative, Executive and Judicial. It is the 
province of the first, to enact the laws, and of the latter to de­
cide on facts and apply the laws. This body cannot decide 
ou the merits of individuals, or determine what is a. hardship 
or what is not, under past laws. Accurate decision on sacb 
a matter, requires a full hearing on both sides of a case, a ju­
r:y to determine the fact3, and much more test:mo:iy than ez 
parte statements, made without the sanction of an OJ.th. But 
if all the solemn results of impartial judicial investigation 
were before us, we could not pass on the law of the case; thal 
duty is devolved on another branch of the government. 

Nor are we authorized by the Constitution, to attempt tho 
decision of such matters by the exercise of equity legislative 
powers. This is a branch of the Judicial Departmen~ uPon 



which we cannot constitutionally en.croacb. But independent 
rthat fa.ct, the impropriety :md danger of such a proceeding. 

'? inost clr.ariy demonstrated hy historical f aets conneatOO 
:ith this bill. On the records of the district court in a~d fo? 
the county of Tra.vis, will be found the case of H. Milla.rd m. 
theCommissioner of the General Land Office. That was a, 
ease directed to the Chancery side of the court, and the sn~j.ect 
matter was one of these ''certain surveys" made in. Bexar 
county by the surveyor of Bastrop county, T:he :facts, tbs 
!aw and the equity of this class of cases, were fll.Uy proven 
and argued before the Court. The "hardship" of the oose 
was fully considered. After solemn argument, the case Wf\.11 

dismissed with costs. ''Equitas sequiter legem" is the rule in 
all cases of this description. It is a me,tter of sm'prise t.o the 
undersigned, that he should stand alone en the 112ilicia:ry eol!Iln 
mitter., the advocate of this long established rule. No doois.· 
ion, aneient or modern, can he quoted, where a:n equ~ty right is 
acknowledged as arising in opposition to statute ~aw. 

I will only allude, ::n closing, to the, statutes defining the 
boundaries of Bexar and Bastrop counties. This, t.lwugh :r;ot 
necessary to an accurate view of our duty in t.~is case) will 
nevert.heless present, in a still stronger light, the impropriety 
of legislative action on this subject. The law defiruDg ~ho 
boundary of Mina, afterwards Bastrop, page 91, 2d nessforl. 
directs the course from the North.'1\7estct1rneJ? of Milam'l'lcofony, 
to be due East to the Colorado, crosshng the same and :runro.ng 
in the same direction, to the dividing :ridge between tb.r~ Brf:l:too 
and Colorado. The sketch herew~t.h subm.itted, marked A, will 
show the lines. Under this !aw the Land Office opened.. 

In I838~the people of Bast-rop became dissatisfied wit!-. tbia 
boun~ary, and obtained the passage of a la.w, page 49, r1m­
nlng from the North West corner of Miiam's colony, N'.o:rth J'f 

deg. East, thus including a la,rge additional scope of co111xt1·y 
taken from the county of Be.tar, as wiH be seen frnni the 
sketch marked A. 

Many of the "certain surveys" alluded to in the hm, were 
made more than ~:ne hundreil miles a,hovP. irhe statutory line-. 
Th~ rnistake then in the supposed line,, was quite eonsfderabfo, 
as1t seems to have been. thoi1ght fo mn three times aa fo!J' nbov"' 
the line running North Ea.st, as 1he distance from that li:i1e t~ 
th~ Fayette line, (see map in the GnneriJ.1 Land Office..) 'I'Mi 
tlus \VUS an innocent misfake, is nnt foi· ns to detr.rminu. U' 
hmvever, it was innm:ent1 a:nd tl1e itJiul'!ncc of ~r:t ti~e;a'!; 
based upon that ii:.nccencu is to be proport:tcm.~ t{J; thri ~et-· 



?u:ss of the mistake, its con..sideratio:c must prove nve1·vd1eJm­
iuJr~ 

'fhe undersigned will only add, that he views this quei:tion 
not ns one betw·een the two counties in this connection, nora~ 
between the people of the two counties, but as a qnest;ion of 
general and national import. His nigh respect for the intro: 
dllcnI' of the bill, induced him to propose amendments to raen­
itat0 its passage, hut due reflection constrains him to express 
the opinion, that no bill in any form, securing the objeet propo­
o;etl, ca.n pass ·without a violation of the Constitution. 

A. FI. PHILLlPS. 

On motion of SenatEn> Burleson, the bill was taken uµ. 
Senator Navan-o offered the foHowing amenrunent: 
Insert in 6th line, :st section, the words "other locatiom or 

surveys." 
Senator "\IYilliamson moved to strfae out "or" and insrrt 

"and" in the amend~nent. 
Yea;;. Senators, Bagby, Bou:oland, Burleson, Grimes, Hogl!t 

Jewett, .l\foNeel, Miller, Pa1•lrnr, Robinson, ·wallace, VitiJfo.m", 
Williamson and 'NcJncl.--15. 

Na.9s. Senators, McI·ti.n."le:y', Navarro, Phillips an.cl Scott 
~ -·i. 

Oa:r:'ried and amendment adopted. 
Senator Navarro cliered an additional section: 
$EC'l'ION 2. Be it fui·the-r enacted, 'fhat wheueve1· an appl­

cation is made to t'..ie County Surveyor of Bex-ar county, coo­
templu.ted in. the foregoing section, by any of the persons inter­
ested in the surveys and locations therein referred to, it ~hall 
Le his duty to ascertain that the GUrveys and locations on 
·which the application is made, do not conflict with ;;..ny other 
t;Urn>.)'S or loca'LimJ.S n1ade hy the surveyor of Bexal' county, 
l)efore tho pu~agc ot' this act, ::md iu case that no s::wh <.:011flict 
nist, he shall eo~nply with the requisites o~· the foregoing sec­
tion. 

Yeas un:1 nt:,ys hci11;s c::tlled, stoo2 thus: 
Y nas. Sc;:iatpril, .:'.11c Kinney, ::q avarro, Phillips autl Scntt-i. 
l{a.ys. Si::nator.J, Ba,gby, Bourland, Brashear. Hu.rlcson, 

Gi•i:nes, Hogg, .fowu1·t. J',foNccl, Miller, Parke1-, lioLiuson, 
\Va.IIace, "\Vil'.iarn:', \VilEtcln'>on, nud W~od--15. 

Lost. 
Heuatol: ~'la,vano <~fl'c.r0d the follo1>ving amendm.e1it: 
P1•tJuUi.cd lww.m;n·. Tl:mt. U1iR act sbu.E :net be w co:ut>trurd as 

to hu \'('.any .retr~.1t.tiY'" dfoc't, nO't eE:.·~.recl by th~ Oor..ll:'tit11tion. 
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yeas and nays called on the adoption, stood thus: 
Yeas· Senators, McKinney, Navarro, Phillips and Scott--1. 
Nays. Senators, Bag.by, Bour~and, Braslwai·,. Burle>:?n• 

Grimes, Hogg, Jewet-t, .Miller, McNeel, Parker, \Vailacc, 'V1ll­
iams,Williamson and 'Vood-15. 

I..ost. 
Question on the engrossment of the hiil: 
Yeas. Senators, Bagby, Bourland, Br:ishcal', Burleson. 

Grimes, Hou-~, J ewctt, l\Tiller, l\IcN eel, }larker, Ho[Jimmn, 
Williams, 'Va!lace, 'Villiam:;on and \Voml-15. 

Nays. Senator::;, :;,\IcKinney, Navarro, Phillips and Scott~L 
So the bill was ordered to be enl!rossed. 
A message was l'ecei\·ed from the Governor, returning an 

act organi:i:ing j uo;tice,;' court:>, without his signature, unJ hi:J 
~ns therefor in writing. 

ExECUTIVB DErART:\rBNT, ·1 
Au,,tin, :!0th April, 18'16. I 

To the Ilunorablc, the Scn:llc: 

The ExccutiYc hcrew~th returns to '/OUr honorn.blc bo<h-, 
without his apprcva!. a bill cntitJ(~<l "an.act to organize .Tus:·i­
ces courts. aml to de:i!ie the powers all!l jurisdiction of t:hr• 
IS:lme." The f·mh :Jec~ion of this bill gi\T:; to Justices of tl1'! 
Peace, jurisdiction ovc1· a:Baults and h:.:.ttcries, ricts aml a.Grav:;, 
:ind proposes i.O authMize them to try pe!'3011::3 U.CCllSCd of th(: 
olfences namc,l, without the intctvi:;nt.ion of ~ jury, and to im­
pose fines upGll the aceL1.-;ed w!ierc, ia t!1c J usticc's opiniori, 
they are guilty ot' tlw oii'~:1cu ch:.t!''.,;ed a;;:jnst them. 'l'hat 
~ection of t~e ae~ i:;, in tlw oninio:i of tJH, 1-:x:ocutin,, clearlv 
unconstitntionaL The 8th sect:1m of the ·•Lill of ri~l1ts" d,:_ 
ela.rcs that ''in :i.! l cri:at:ml p1·o;;cc:.i~ior1s. 1 lie accu:;:~d shal I 
h:lV~ a speedy p:ib1ic t:·ial by an impartial .iury,'' ct:td 1 l1c 10th 
~cctrnn cf ".1rr.idc: focu·c'.1" ot' tl1J Con'.-J~itu~iun provide:::, t.ha: 
~in the tri:1l of cr:min:1l e.i:;e,;, the: jury tryin~ tlle s:,:1w, :::ha.ll 
hnd and u.sses:> tlw '-'--~ll)U:-!G .JI· nu:1i:;lun1~11t to be intlietcd <•!' 
iine imposed, cxce:)t in ca.ni;.;1[ • ca.sc:> :.i.:!r~ whcrt~ .the :nu1i:-il1-
ment or fine impo'set! skd he :;pceit!cr:.ily impos.{ :l b~' !a.w:· 
11·nd the ~et under co:!siucr~'.i.io~ would di~pi·i\'~ l!di~mlants d' 
those two Const,itutional pn \'ri.}ege.~. Ir, lwwner, no r.·0:1stitutirJn­
nJ_ proyision interposed to eo:npcl hirr: to \Vit!1holtl his appro\·al 
ot this bill, the Executirn would reg:.ml it a:; highly inexr.wdi­
rnt to repose in the hand::i of Just.ice::> of the Peace the powt:r 
Proposed by th(! secticn referred ~u. It ·would be giving E-
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~e to persona to commit the off enccs enumer:i.ted-the tllJI. 
hulent and violent would set the authority of the magistrate at 
defiance, and none but the more peaceful and submissive, 
would pay the penalty of the law in such cases. 

The Executh·e, therefore, feels it to be his duty to return~ 
bill for the reconsideration of the Legislature. 

J. PINCKNEY HENDERSON. 

Senate adjourned until 3 o'clock P. M. 

3 O'CLOCK, P. M. 

A bill supple;nentary to an act to provide for the electionoC 
Representatives to the United States Congress, was taken up­
rule suspended sn<l bill referred to committee on Privilegct 
u.nd Elections. 

Bill requiring Chief Justices, Clerks of the District and 
County Court, Sherifis and County Treasurers, to reside at the 
county seat; ordered to be engrossed. 

Senator Vv.illiams introduced a bill, to define the time of 
holding the District Court in the Eighth Judicial Distriot. 

Ilead lst time. 
Bill to raise a revenue by direct taxation; read Sd time and 

po.ssed. 
Bill creating the county of Henderson; read 3d time and 

passed. 
Bill transferring a part of the liabilities of Milam, to Burle-

son ~ounty; read 3rd time and passed. . 
Bill for the relief of Jag1cs Gilliam assignee of Jesse Bil­

lingsly; read 3rd time and passed. 
Bill for the relief of R. M. Williamson; laid on the table 

until Wednesday next. 
Bill concerning roads in Robertson county; read 3rd time 

and passed. • 
Joint resolution declaring the exclusive right of Tc1as to 

the jurisdiction of the soil within her limits. 
Yens and nays called for on the final passage: 
Yeas: Senators, Bagby, Bourland, Brashear, Burleson, 

Grimes, Hogg, JcwP-tt, McKinney, McNed, Miller, Navarro, 
Parker, Robinson, Scott, and Williams-14. 

Nays: Senators Phillips and Wallace--2. 
Carried IUld bill passed. 
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Bill regulating juries; read 3rd time and passed. 
Senator Wallace offered the following resolution: 
Resolved, That the committee on the Judiciary, he instruc­

ted to prepare and report as early as practicable, a bill to or-­
pnize Justices' Courts, and to define their powers. 

Adopted. 
Joint resolution prescribing the mode of notifying the Gov­

ernor, when a bill creating a private corporation has consti· 
tutionally passed both Houses. 

Ordered to be engrossed. 
Bill to establish the county of Cass; laid on the table. 
Joint resolution to authorize J. G. Rector to sell his donation 

daim. 
Yeas and nays called for on the engrossment: 
Yeas. Senators, Bai;by, Bourland, Burleson, Grim~, Jew­

et.t, Miller, Parker, Phillips, Robinson, Scott, Williams, and 
Wood-12. 

Nays. Senators, Hogg, McKinney, McNeel, N:warro, and 
Wa.llaee-5. 

Bill for the relief of widows u:id orphans. 
Report of the Judiciary committee recommending tho rejec-­

tion of the bill, adopted. 
A bill to incorporate the Society of Free :.'1faso1LS; read 2d 

time and passed to 3rd reading. 
The Senate refused to recede from their amendments to 
A bill to declare what officers shall give certil1cates of eloc­

tion in Senatorial elections, where the district is composed of 
moro than one com1!:y. 

On moUon a committee of conference w::i.s ap?ointed, com­
posed of :Senators Phillips and Williams. 

Senator Jewett moved the Senate adjourn until 9 o'clock 
Wednesday, to-morrow being the anniversary oi" the battle of 
San Jacinto. 

Yeas. Senators, :Surleson, J cwctt, Navarro and "\Vallace-4. 
Nays. Senator~, B:v.;by, Bourland, Grimes, Hogg, McKin­

~ey, Mel-foe!, Milier, Parker, l'hi:lips, Robiuso!1, ~cott, Will­
iams and V'/ ood-13. 

Lost. 
Senator Phillips moved the Senate adjourn until 8i o'clock. 

to-morrow morning. 
Yeas. Scna~ors, Bagby, Bourland, Grimes, Hogg, McKin­

~y, McNeel, Miller, Parker, Phillips, Robinson, Scott, Will-
18.nl3 and Wood-13. 
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LYays. Senators, Bu!'lcson, Jewett, Na.val"ro and \Vallace, 
-1. 

Carried. 

SEN A TE CIUi\IBER, t 
TummAY, April 21, 1846. \ 

St o·cLocK A. M. 

Senate mf':, pursuar.t to adjo~rnmcnt-roll calied and quo-. 
n..rm pre!'eni. 

Journal of th<' prrcf'ding day \Vas read ancl adoptP.d. 
Senator ~cott, Chnirman of.1hc committee on En::;:rossed 

Bills, rep01·10d tlic following hills a.s correctly engrossed: 
A hill to legalize certain imr.veys made in Bexar county, by 

the surYeyor of Bast~·op count>·; a bill :J,nthorizing thr Commis­
i;ioner of the General Land Office, to issue patents to claim·· 
ants on land lying in two or :rporc survc.ys; arnl a bill to pro­
vide for the organizntion of the counties of San Patricio and 
Nucce8. 

Senator Tiohinson offered the following resoiution: 
ncsolved, That the committee on Pubiic Lands, be instruct· 

odtoinquirc i!1to the expediency of rcportin~,nbill to author­
ize the owners of licad right certificates to locate the same in 
two or more countic::;. 

Adopted. 
Senator Swtt. one of the Select committee, to whom was 

referred a bill to organize the county of Upshur. reported the 
~e back with amendments. 

lst Section 8th line, strike out the word "o~mosite," and in-
sert "one mile above.;' • • 

Report ·ado}}ted. 
Rule suspended-bill read 3rd time, and paJ:Jsed. 

ORDERS OF THE DAY. 

Biil to legalize the several seals heretofore used by the G.in· 
eml Land Office ; read 3rd time and passed. 

Bill to incorporate the society of Free Masons ; read 3rd 
time, and passed. 


